IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
. CGVIL ACTION
V. : 97-4086

LUZ CONCEPCI ON : CRIM NAL NO
(a. k.a. LUCY CONCEPCI ON) © 95-624-02

MEMORANDUM
Br oderi ck, J. August 26, 1998

On February 26, 1997, defendant Luz Concepci on was sentenced
by this Court to 60 nonths inprisonnent foll owed by four years
supervi sed rel ease. M. Concepcion has now noved for a reduction
of sentence, under 28 U S.C. 8§ 2255, claimng ineffective
assi stance of counsel. The Court has held two hearings on the
instant notion; at both hearings, M. Concepcion was represented
by counsel. For the reasons which follow, the Court will deny

Ms. Concepcion’ s 8§ 2255 notion.

Backagr ound

Luz Concepci on and her husband Ruben Concepci on were charged
by Indictnment with one count of conspiracy to distribute crack
cocai ne and possess crack cocaine with intent to distribute, in
violation of 21 U . S.C. 8 846, one count of possession with intent
to distribute crack cocaine, in violation of 21 U S.C. 8§

841(a) (1), and one count of crimnal forfeiture under 21 U S.C. 8§

853(a)(1)(2)and (p).



Ruben and Luz Concepcion initially entered a plea of not
guilty to the Indictnment and planned to proceed to trial. On My
7, 1996, however, after a jury was selected and sworn, M.
Concepci on and her husband pleaded guilty to all three counts in
the Indictnent. At the plea hearing, Ms. Concepcion admtted
that she, along wth her husband Ruben Concepci on, distributed
cocai ne and crack cocaine froma delicatessen |ocated at 4765
North 8th Street which Ms. Concepcion owned and operated al ong
wi t h her husband.

Ms. Concepci on was sentenced by this Court on February 26,
1997. At Ms. Concepcion’s sentencing hearing, the Court adopted
the factual findings and guideline application set forth in the
presentence report. The Sentencing GQuidelines, US S. G 8§
2D1.1(c)(7), called for a base offense | evel of 26, as M.
Concepci on was hel d accountabl e for possessing 1.3 kil ograns of
cocaine with intent to distribute. The Court applied a two | evel
reduction for Ms. Concepcion’s acceptance of responsibility under
US S G 8 3El.1, and arrived at a total offense |evel of 24.

Under the Sentencing Quidelines, the range of inprisonnent
for an offender with an offense | evel of twenty-four (24) and a
crimnal history category of | is fifty-one (51) to sixty-three
(63) nmonths. However, 21 U S.C. § 841(b)(1)(B) provides for a
mandatory mnimum five year termof inprisonnment. Accordingly,

the Court sentenced Ms. Concepcion to a termof sixty (60) nonths



i nprisonnment-- a termof inprisonment within the Sentencing
Qui deline range, and the minimumterm all owed under the statute,
21 U S. C § 841.

Ms. Concepci on subsequently filed the instant notion for a

reduction of sentence, under 28 U S.C. 8§ 2255. In her notion,

Ms. Concepcion clainmed that her counsel provided ineffective

assi stance. Specifically, M. Concepcion alleged that her forner
attorney, Harry Rubin, Esquire (who represented Ms. Concepcion
fromthe tine of her arraignnment until her sentencing), was

i neffective because he failed to file an appeal upon M.
Concepcion’s request, failed to argue for a reduction under
US S G 8 3Bl.2 to account for Ms. Concepcion’s mtigating role
in the offense, failed to argue for a three | evel reduction under
US S G 8 3EL. 1(b) to account for M. Concepcion’ s acceptance of
responsibility, and failed to ask the Court to apply the “safety
val ve” provision of U S . S.G 8§ 5Cl1.2 so as to sentence Ms.
Concepcion without regard to the statutory m ni mumterm of

i nprisonnment required by 21 U S. C. § 841.

The Court held two hearings on Ms. Concepcion’s notion-- one
on July 20, 1998 and one on August 12, 1998. At both heari ngs,
Ms. Concepci on was represented by counsel. Prior to the July 20,
1998 hearing, Ms. Concepcion’s counsel filed a suppl enental
menor andum i n support of the 8§ 2255 notion. At the close of the

August 12, 1998 hearing, the Court gave Ms. Concepcion’s counsel



one week to file additional menoranda in connection with this §
2255 notion. As of today’'s date, the Court has received no such

menor anda.

| neffective Assi stance of Counsel

As expl ained by the Suprene Court in Strickland v.

Washi ngton, 466 U.S. 668 (1983), a defendant claimng ineffective

assi stance of counsel nust prove two elenents in order to
prevail. First, the defendant nust identify specific acts or

om ssions commtted by counsel and nust prove that, in |ight of
those actions, “counsel's performance was deficient."” |d. at 687.
Second, the defendant nust denonstrate that counsel’s "deficient
performance prejudi ced the defense.” 1d. at 690.

I n determ ni ng whet her counsel’s performance was deficient,
the court nust determ ne whether counsel’s chall enged conduct was
reasonable, in light of “the facts of the particul ar case, viewed
as of the tinme of counsel's conduct.” 1d. An attorney’s conduct
W Il be deened deficient only if “the identified acts or
om ssions were outside the wide range of professionally conpetent
assi stance.” 1d.

I n determ ni ng whet her counsel’s deficient performance
prej udi ced the defendant, the court nust determ ne whether there
is a reasonable probability that, absent counsel’s deficient

per formance, the proceedi ng woul d have had a different result.



Id. at 691. It is not enough for a defendant to denonstrate that
counsel comm tted unreasonable error, "if the error had no effect
on the judgnent.” 1d. The defendant can not sinply show that
counsel’s error would have “had sone concei vabl e effect on the
outcone of the proceeding." 1d. at 691-93. In order to show
that his defense was prejudiced, “[t]he defendant nust show t hat
there is a reasonable probability that, but for counsel's
unprof essional errors, the result of the proceedi ng woul d have
been different." 1d. at 694.

M ndful of the analysis set forth by the Suprene Court in

Strickland, this Court will consider in turn each of the grounds

on which Ms. Concepcion bases her claimof ineffective assistance
of counsel.

Failure to File an Appeal

As noted above, Ms. Concepcion initially alleged in her §
2255 notion that her counsel had failed to file an appeal at her
request. Although the Third Grcuit has not directly addressed
the issue, courts in other Grcuits have held that an attorney’s
failure to file an appeal upon the defendant’s request
constitutes ineffective assistance of counsel without regard to

the probability of success on appeal. See, e.g., Castellanos v.

United States, 26 F.3d 717 (7th G r. 1994); Bonneau v. United

States, 961 F.2d 17 (1st Cir. 1992).

At the July 20, 1998 hearing on her 8§ 2255 notion, however,



Ms. Concepcion informed the Court that she wished to w thdraw her
claimthat her attorney failed to file an appeal upon her
request, and the Court allowed Ms. Concepcion to withdraw this
claim Accordingly, the Court will not consider Ms. Concepcion’s
claimthat her attorney failed to file an appeal, as it is no

| onger before the Court.

Mtigating Role in the Ofense

As not ed above, Ms. Concepcion clains that her counsel was
ineffective for failing to seek a reduction in her offense |evel
under U.S.S.G § 3B1.2 because of her mtigating role in the
of f enses.

Section 3Bl.2 provides:

Based on the defendant’s role in the offense, decrease the

of fense | evel as foll ows:

(a) If the defendant was a mninmal participant in any

crimnal activity, decrease by 4 |evels.

(b) If the defendant was a m nor participant in any

crimnal activity, decrease by 2 |evels.

In cases falling between (a) and (b), decrease by 3 |evels.

It is true that Ms. Concepcion’s attorney did not seek a
reduction in Ms. Concepcion’s offense | evel under § 3B1. 2.
However, this om ssion can not be deened ineffective, as there is
no evidence that Ms. Concepcion nerited such a reduction.
According to the governnent, Ms. Concepci on owned the prem ses at
4765 North 8th Street, where she and her husband ran a

del i catessen and sold drugs from behind the counter. At the tine

of Ms. Concepcion’s guilty plea, Ms. Concepcion admtted that she



had refused to sell an undercover police officer drugs because
she did not know him and admtted that drugs were recovered from
the prem ses at 4765 North 8th Street. There is no evidence

whi ch woul d tend to show that Ms. Concepcion played a m nor or
mnimal role in the offenses to which she pleaded guilty.

Accordi ngly, M. Concepcion’s counsel was not ineffective for
failing to seek a reduction under U S.S.G § 3Bl. 2.

Accept ance of Responsibility

Ms. Concepcion further clains that her attorney was
i neffective because he did not fully pursue the argunent that M.
Concepci on should receive a three level reduction for acceptance
of responsibility under Section 3EL. 1(b).

Section 3El.1(a) provides that a defendant is entitled to a
two | evel reduction in his offense level if he “clearly
denonstrates acceptance of responsibility for his offense.”

Section 3EL. 1(b) provides that a defendant is entitled to an
addi tional one |level reduction if:

the defendant qualifies for a decrease under subsection (a),
the offense | evel determned prior to the operation of
subsection (a) is level 16 or greater, and the defendant has
assisted authorities in the investigation or prosecution of
hi s own m sconduct by taking one or nore of the foll ow ng

st eps:

(1) tinmely providing conplete information to the
gover nnent concerning his own invol venent in the
of fense; or

(2) tinmely notifying authorities of his intention to
enter a plea of guilty, thereby permtting the
governnent to avoid preparing for trial and
permtting the court to allocate its resources
efficiently.



In light of the fact that Ms. Concepcion pleaded guilty to
t he charges agai nst her, and accepted responsibility for her
of fenses, she received a two | evel reduction under 3El.1(a).
According to the presentence investigation report prepared in
connection with this case, M. Concepcion s counsel argued for an
addi tional one level reduction under U S. S.G § 3El.1(b).

However, the probation officer who prepared the presentence
report in the instant case determ ned that a reduction under 8§
3E1l. 1(b) was not nerited because Ms. Concepcion did not enter a
tinely plea and did not provide full and truthful information
regarding her role in the offense. The issue was not raised
again at Ms. Concepcion’ s sentencing hearing.

Al t hough Ms. Concepci on concedes that her counsel argued for
a three |l evel reduction under 8 3El.1(b) in connection with the
presentence report, she clains that her counsel was ineffective
because he failed to file an appeal upon her request and thus
deni ed her the opportunity to appeal this issue.

As noted above, Ms. Concepcion has w thdrawn her claimthat
her attorney failed to file an appeal upon her request. It would
appear, therefore, that Ms. Concepcion’ s claimregarding
counsel's failure to appeal the issue of a three |evel reduction
under 8 3El.1(b) is also wthdrawn.

The Court notes, however, that M. Concepci on was not

entitled to a reduction under 8§ 3El.1(b), and her counsel was not



ineffective in failing to pursue this issue (although he did
actually raise the claimin connection with Ms. Concepcion’s
presentence report). M. Concepcion pleaded guilty after her
crimnal trial had commenced and a jury had been selected. She
did not tinely notify authorities of her intention to enter a
plea of guilty, and did not permt the governnent to avoid
preparing for trial. Mreover, as discussed below in connection
wth Ms. Concepcion’s “safety valve” claim M. Concepcion did
not timely provide conplete and truthful information regarding
her own involvenent in the offenses with which she was charged.
Accordi ngly, Ms. Concepcion was not entitled to an additional one
| evel reduction under U S S. G § 3E1.1(b).

Application of the “Safety Val ve” Provision

Ms. Concepcion clainms that her counsel was ineffective
because he did not ask the Court to apply U S.S.G 8§ 5Cl.2-- the
so-called “safety valve” provision-- which allows the Court to
sentence a defendant wthout regard to any statutory m ni num
sentence. The Court sentenced Ms. Concepcion to sixty nonths
i nprisonment in order to satisfy the statutory m ni mum of five
years inprisonnment set forth in 21 U S.C. 88 841, 846.

The “safety valve” provision, US S. G 8§ 5ClL. 2, provides
that in the case of offenses under 21 U.S. C. 88 841, 844, 846,
960 or 963, the court may inpose a sentence in accordance wth

t he sentencing guidelines, without regard to any statutory



m ni num sentence, if the court determ nes that the defendant
neets the followng five criteria

(1) the defendant does not have nore than one crim nal
hi story point, as determ ned under the sentencing
gui del i nes;

(2) the defendant did not use violence or credible threats
of violence or possess a firearmor other dangerous
weapon (or induce another participant to do so) in
connection with the offense;

(3) the offense did not result in death or serious bodily
injury to any person;

(4) the defendant was not an organi zer, |eader, nmanager or
supervi sor of others in the offense, as determ ned
under the sentencing guidelines and was not engaged in
a continuing crimnal enterprise, as defined in 21
U S.C § 848; and

(5 not later than the tinme of the sentencing hearing, the
def endant has truthfully provided to the Governnent al
i nformati on and evi dence the defendant has concerni ng
the offense or offenses that were part of the sane
course of conduct or of a common schene or plan, but
the fact that the defendant has no rel evant or useful
other information to provide or that the Governnent is
al ready aware of the information shall not preclude a
determ nation by the court that the defendant has
conplied with this requirenent.

It is undisputed that Ms. Concepcion net the first four
criteria enunerated under Section 5Cl.2. There is, however,
significant dispute as to whether Ms. Concepcion satisfied the
fifth criterion under Section 5Cl1.2 in that, before the tinme of
her sentencing hearing, Ms. Concepcion truthfully provided the
Governnent with all information and evi dence which she had

concerning the offenses in which she was invol ved.

10



Ms. Concepcion clainms that she had provided all such
evi dence and information, and clains that her attorney was
ineffective for failing to ask for application of the “safety
val ve” provision. In an affidavit submtted in connection with
her 8§ 2255 notion, Ms. Concepcion states that, foll ow ng her
sentenci ng hearing, she asked her attorney why he did not argue
for application of the “safety valve” provision and her attorney
stated that he had never heard of the provision.

The Governnent maintains that, at the tinme of her
sentenci ng, Ms. Concepcion had not given the Governnent truthful
evi dence and information concerning the offenses to which she had
pl eaded guilty. The Governnent further maintains that M.
Concepcion’s counsel was aware of the “safety valve” provision
and properly decided not to raise the i ssue because he knew t hat
Ms. Concepcion did not qualify for application of the provision.

Considering the evidence before it, the Court nust agree
with the Governnent that, at the tine she was sentenced, M.
Concepci on had not provided the Governnent with truthful and
conpl ete evidence and i nformati on concerning the offenses to
whi ch she had pleaded guilty. |Indeed, as the evidence before the
Court makes clear, Ms. Concepcion has yet to provide truthful and
conplete information regardi ng these offenses. Accordingly, M.
Concepcion’s counsel can not be deemed ineffective for not

rai sing the issue of the “safety val ve” provision

11



At the two hearings held in connection with Ms. Concepcion’s
§ 2255 notion, the Court heard testinony from M. Concepcion’s
former attorney, Harry Rubin, Esquire. The Court additionally
heard testinmony from W I Iiam Housemann, a program nmanager in the
Asset Forfeiture Unit in the United States Attorney’s O fice who
had net with Ms. Concepcion after she had pl eaded guilty and
before she was sentenced. The Court also heard testinony from
Cheri Wells, a Philadel phia Police Oficer assigned to the Drug
Enf orcement Adm nistration Task Force who had attenpted to work
with Ms. Concepcion after she had pleaded guilty and before she
was sentenced. Moreover, the Court heard testinony from Ms.
Concepci on hersel f.

Ms. Concepcion’s fornmer attorney, Harry Rubin, Esquire,
testified that he was aware of the “safety valve” provision and
decided not to raise the issue because he knew that M.
Concepcion did not qualify for application of the provision.

Both M. Rubin and WIIliam Housemann testified that they had been
present in a series of neetings which took place between M.
Concepci on and Governnent officials, after Ms. Concepci on pl eaded
guilty but before she had been sentenced. According to both M.
Rubi n and M. Housemann, Ms. Concepci on gave conflicting accounts
regardi ng her own invol venent and ot her persons’ involvenment in
the drug offenses to which she had pl eaded guilty.

Initially, M. Concepcion denied any involvenment in any drug

12



possession or sale, despite the fact that she had pl eaded guilty
to drug offenses. M. Concepcion told Governnent officials that
the drugs recovered on her prem ses bel onged to Jose Pagan, a nman
who rented an apartnent on the prem ses. Although Ms. Concepcion
| ater admtted her involvenent in the sale and possessi on of
drugs, her information regarding the extent of her involvenent
and the invol venent of others, including her fornmer accountant,
appeared inconsistent. M. Housemann testified that he did not
beli eve nmuch of the information which Ms. Concepcion provided
because the information was i nconsistent wwth the facts he had
| earned during his investigation, and inconsistent wwth the fact
that she pleaded guilty to the drug offenses set forth in the
I ndi ct nent i ssued agai nst her.

Additionally, Police Oficer Cheri Wlls testified that, on
t hree separate occasions, M. Concepcion told | aw enforcenent
officers that she could arrange a neeting with a woman naned
“Bel ky” or the woman’ s brother “Bernardo” who, according to M.
Concepci on, were engaged in drug sales. Police officers
conducted | engthy surveillance in order to observe Ms. Concepcion
meeting with “Bel ky” and/or “Bernardo.” However, neither “Belky”
or “Bernardo” ever materialized. According to Oficer Wlls, |aw
enforcenent officers were never able to confirmany of the
i nformati on which Ms. Concepcion had provided. Oficer Wlls

testified to her opinion that Ms. Concepcion had not provided

13



truthful information to the Governnent prior to her sentencing.

Even Ms. Concepcion’s own testinony denonstrated that she
had not been forthright with Governnment officials in her neetings
with themfollowing her guilty plea. Al though Ms. Concepci on
testified that she had provided the Governnent with truthfu
i nformati on, she was unable to recall what information she had
actually provided to the Governnent. WM. Concepcion admtted
that in her initial neeting wwth the Governnent follow ng her
guilty plea, she had untruthfully told Governnment officials that
she had not been involved in any drug sal es or possession.
Mor eover, Ms. Concepcion’s testinony at the hearing on the
i nstant notion contradicted statenments which she had nade to
Governnent officials. For exanple, M. Concepcion’s testinony at
the hearing was inconsistent with prior statenments made to
Governnent officials regarding the source of cash which was
recovered by | aw enforcenent officers fromthe prem ses | ocated
at 4765 North 8th Street. While Ms. Concepcion had previously
told Governnment officials that the cash had been a | oan from her
accountant, she testified at the hearing on the instant notion
that she did not personally know the source of the cash.

The evidence clearly denonstrates that Ms. Concepci on had
not, at the tine of her sentencing, provided all information and
evi dence whi ch she had regarding the offenses to which she

pl eaded guilty. Accordingly, M. Concepcion could not have

14



qualified for the “safety valve” provision, U S S. G § 5Cl. 2,
and was properly sentenced pursuant to the statutory m ni nuns set
forth in 21 U S. C. 8§ 841, 846.

In light of the fact that Ms. Concepcion did not qualify for
the application of the “safety valve” provision, her attorney was
not ineffective for choosing not to raise the issue. Even if the
Court were to assune that Ms. Concepcion’s counsel failed to
rai se the i ssue because he did not know about the “safety val ve”
provi sion, M. Concepcion’s defense was not prejudiced by this
failure because the “safety valve” provision was clearly

i nappl i cabl e.

Def endant’s Health | ssues

Al t hough Ms. Concepcion did not raise the issue of her
health in her 8 2255 notion, M. Concepcion’ s counsel raised the
i ssue during the hearings which this Court held on the notion, as
well as in the supporting nmenorandum whi ch counsel submtted
before the hearings. M. Concepcion’s attorney argued that the
Court should either resentence Ms. Concepcion to a period of
i npri sonnment bel ow the gui deline range due to Ms. Concepcion’s
poor health, or should place Ms. Concepcion in a facility closer
to her famly in Philadel phia. M. Concepcion is currently
confined to the Wonen’ s Federal Corrections Institute in Danbury,

Connecti cut .

15



Al t hough Ms. Concepcion has high bl ood pressure, there is no
evi dence that she suffers fromany severe health probl ens which
woul d take her case out of the heartland of cases, and justify a
departure bel ow t he Sentenci ng Qui deli nes.

Wth respect to Ms. Concepcion’s placenent in FCl Danbury,
the Court reconmended at the tinme Ms. Concepcion was sentenced in
February 1997 that she be placed in a federal facility that was
| ocated close to her famly in Phil adel phia. FC Danbury appears
to be the closest Federal Wnen's Correctional Institute for
wonen who conmitted of fenses such as those commtted by Ms.

Concepcion. See, Alan Ellis, Federal Prison Guidebook, 1998 Ed.

Concl usi on

For the above stated reasons, the Court will deny M.
Concepcion’s notion to reduce her sentence under 28 U S.C. 8§
2255. Ms. Concepcion has failed to prove her clains of
i neffective assistance of counsel. Moreover, M. Concepcion has
failed to denonstrate that her health problens are so exceptiona
as to nerit a reduction in sentence. Accordingly, the Court sees
no reason to anend its Judgnent and Order of February 26, 1997,
and will deny Ms. Concepcion’s 8§ 2255 notion.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA

CIVIL ACTI ON

V. : 97-4086
LUZ CONCEPCI ON : CRIM NAL NO
(a. k.a. LUCY CONCEPCI ON) : 95-624-02
ORDER

AND NOW this 26th day of August, 1998; upon consi deration
of defendant’s notion under 28 U . S.C. § 2255 to vacate, set aside
or correct her sentence; and for the reasons stated in the
Court’ s acconpanyi ng nmenor andum

| T I S ORDERED: Def endant Luz Concepcion’s notion under 28
U S.C § 2255 to vacate, set aside or correct her sentence is
hereby DENI ED; and

| T IS FURTHER ORDERED: There is no probabl e cause to issue

a certificate of appealability.
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